IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATIONS NO 281 & 282 OF 2015

DISTRICT : RAIGAD
1) ORIGINAL APPLICATION NO. 281 OF 2015

Shri Avinash Balkrishna Mandale,
Working as A.P.I, Special Branch,
C.I.D, Mumbai. Having office at C.S.T,
Station, Mumbai. R/o: Sai Sharan,
Khanda Colony, New Panvel [W],
Dist-Raigad.

Add for service of notice :

Shri A.V Bandiwadekar, advocate,
Having office at 9, “Ram Kripa”,

Lt. Dilip Gupte Marg, Mahim,
Mumbai 400 016.

' e e e et et et et S S

...Applicant
Versus

The Commissioner of Police,

Mumbai, having office at

L.T Marg, Opp. Carwford Market, Fort,

)
)
Mumbai Police Commissionerate, )
)
Mumbai 400001. )

...Respondent
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2) ORIGINAL APPLICATION NO. 282 OF 2015

Shri Shirish Ramchandra Desai,
Working as P.I, Main Control Room
N the office of below name Res. No. 1
R/o: Bldg no 11/A, Tardeo Police
Compound, Mumbai-34.

Add for service of notice :

Shri A.V Bandiwadekar, advocate,
Having office at 9, “Ram Kripa”,

Lt. Dilip Gupte Marg, Mahim,
Mumbai 400 016.

Versus
1.  The Commissioner of Police,
Mumbai, having office at
Mumbai Police Commissionerate,
L.T Marg, Opp. Carwford Market,
Fort, Mumbai 400001.

2. The Director General & Inspector,

General of Police, [M.S], Mumbeai,
Having office at Old Council Hall,
S.B Marg, Mumbai 400 039.

)
)
)
)
)
)
)
)
)
)

...Applicant

)
)
)
)
)
)
)
)
).

..Respondents

Shri AV Bandiwadekar, learned advocate for the

Applicants.

Shri K.B Bhise, learned Presenting Officer for the

Respondent.
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CORAM : Shri Rajiv Agarwal (Vice-Chairman)

DATE :31.08.2016

ORDER

1. Heard Shri A.V Bandiwadekar, learned
advocate for the Applicants and Shri K.B Bhise, learned
Presenting Officer for the Respondents.

2 These Original Applications were heard
together and are being disposed of by a common order as

the issues to be decided are identical.

3. The Applicant in O.A no 281/2015 is working
as Assistant Police Inspector, (API) under the control of
the Respondent, while the Applicant in O.A no 282 /2015
is working as Police Inspector (P.I) under the Respondent
no. 1 (Commissioner of Police, Greater Mumbai). Both
the Applicants are challenging the entries in their Annual
Confidential Report (ACR) for the year 2012-13 (1.4.2012
to 31.3.2013), which were written by Assistant
Commissioner of Police, Girgaon Division, Mumbai and
reviewed by the Deputy Commissioner of Police, Zone-II,

Mumbai.

4. Learned Counsel for the Applicants argued
that both the Applicants are Gazetted Officers. They
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were working at D.B Marg Police Station, Mumbai during
the relevant period. The Applicants have submitted their
self-Assessment Reports on 24.5.2013 / 16.5.2013
respectively in triplicate to the Reporting Officer viz.
A.C.P, Girgaon. The Applicants ACRs for the year 2012-
13 were rated as ‘B~ average. The Applicants on
7.1.2014 and 10.1.2014 respectively represented to the
Joint Commissioner of Police (Administration) against the
adverse entries in their respective ACRs for the year
2012-13. The Applicant in O.A no 282/2015 also
represented to the Respondent no. 2 (the Director
General of Police, D.G.P) on 1.10.2014. The Applicants
were informed on 13.2.2015 and 18.3.2015 respectively

that their respective representations have been rejected

9. Learned Counsel for the Applicants contended
that as Gazetted Officers their representations should
have been submitted by the Commissioner of
Police/D.G.P to the Government for final decision. This
is provided in para 44 of the Schedule ‘A’ to the G.R
dated 1.2.1996. The provision in para 35 of the
Schedule-A to G.R dated 1.11.2011, which was issued in
supersession of G.R dated 1.2.1996 has an identical
provision. Learned Counsel for the Applicants argued
that as per para 11 of the Schedule ‘A’ to G.R dated
1.11.2011, if any remarks about ‘doubtful integrity’ is to
be recorded, the procedure prescribed in para 11 has to

be followed. That procedure was not followed. Also, the
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Applicants had obtained copies of their ACRs under the
Right to Information Act (RTI). It is seen that the copies
supplied under R.T.I do not match with the original
records in the A.C.R files maintained by Commissioner of
Police. It is due to the fact that Reporting Officer and
Reviewing Officer have changed and replaced original
ACRs of the Applicant for the year 2012-13. Learned
Counsel for the Applicants argued that adverse remarks
in the Applicant’s ACRs for 2012-13 may be quashed and
set aside along with the orders dated 13.2.2015 and
11.3.2015 (Applicant in O.A no 281/2015) and orders
dated 18.3.2015 and 9.3.2015 (Applicant in O.A no
282/2015), which may also be quashed and set aside.

6. Learned Presenting Officer (P.O) argued on
behalf of the Respondents that the entries in the ACRs of
2012-13 of the Applicants were taken on the objective
assessment of their performance. The Applicants were
found wanting in investigation of various crimes and
their conduct was found to be suspicious. These facts
were clearly noted by the Reporting Officer in their ACRs
and approved by the Reviewing Officer. As there was
sufficient material available to support the adverse
entries, the representations of the Applicants were
rejected. Learned Presenting Officer argued that the
entries in ACR reflect the assessment of superior officer
about the performance of his subordinate officers. This

Tribunal cannot substitute its own judgment over the
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judgment of the departmental officers. Learned
Presenting Officer stated that as per the G.R dated
26.4.2012, issued by the Home Department of the State
Government, the decision on the adverse entries in ACRs
of the Police Officers is required to be taken by the
Appointing Authority as per para 35 of Schedule ‘A’ to
G.R dated 1.11.2011. Accordingly, for the Applicants,
whose appointing authority is the Director General of
Police, that officer had taken the decision to reject the

representation of the Applicants.

7. It is an admitted fact that the State
Government had issued instructions regarding writing
and preserving ACRs of State Government employees,
including Police Personnel by issuing various G.Rs.
Procedure to deal with representation against adverse
entries in the Annual Confidential Reports (ACRs) was
prescribed in para 44 of Schedule ‘A’ attached to G.R
dated 1.2.1996. This G.R was superseded and another
G.R dated 1.11.2011 was issued by the Government,
which is admittedly applicable to all State Government
employees, including the present Applicants. Two
important provision to Schedule ‘A’ to this G.R dated
1.11.2011 are quoted below. Para 11 reads:-

¢ uel wmHa-adt T@d, aftm & cen Aade spead am
IACAHB A1 Aeielen epeena ulaget 9N fzaen ukdes sfem-as
x& 3 bicsoll B ARAD 3R, ufcget 9R faee avsaua Ridaa g
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JUEE 3R a2 3 9R U AEaEE fpEd. or Hiades el
e RS HIal-aE FEIE HAME & 2ed SR hdl cIliauRl cIe
FE ol I AR AR IBEAE BUE R A g @ DR Saw.
e SiDaEAEl ARER IEAE AN FDl-AS AR Bl d Al
SiOFIRUE IEATE Aaa SSe 3R 3R W g, AR siftes-aet @R
JpaeTR @R eEad e, or Awelisid wre sl el
FARTE 3CTHE A TR A I TAA BRoel ATt a aeft siig siuet
IEATETHEL Aea A, @ A Ui AT fAged A SR It Ade
FORIRUR SRR BRI A R At e 2Het e HFATAA G B
émﬁa@ﬁ@mmmmaﬂﬁaﬁmﬁw-aﬁ
HeIa 83561 B!,

Para 35 reads as below:-

“ yfwe -aTimeed A Tdledeal 30 Avn-an A-aamedd stfdaEE
T SR Rew st s R ffw-a aftdes/geideso
-l ABUE ATARA. @ ST AfHdgedial FEE Aot @
e RER B d aagete uRRud usdmE d e sid
Plgd® dUAR.  IREUBH HHT-AT Edtd [er g
R e, TetaBE 3fl-Aten aEda d Jfdea ufideE/geidetoet
sfepl-AiEn ABURIRT 3EE uRis e ReRAE el
g RHOTEGs Uedr. UG AHmtEl d duRfs IR Ak
aRE. W G/ AR e HeeaRe AERI: 3 Aigeid
A AR Hlellciden: Ue Bl =Ial. ~

Para 11 is regarding entry in column ‘integrity &
character’ of a Government servant, which is to be filled
in column no. 12 of Part IV of the ACR form as per
Schedule ‘B’ of G.R dated 1.1.2011. This entry, if the
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integrity of an employee cannot be certified, has to be
filled with the approval of the officer, who is senior to the
officers, who is custodian of ACRs. It is seen that copies
of ACRs of Police Inspectors and A.P.Is are kept in the
office of the Commissioner of Police. As per letter dated
2.5.2012 issued by the Director General of Police, one
copy each of the three copies of ACRs is to be kept by
Reviewing Officer, Accepting Officer (zizmu s ), who
happens to be Commissioner of Police and D.G.P
respectively. This letter is issued by D.G.P in compliance
with para 27(b) of the G.R dated 1.11.2011. Para 27(b) of
G.R dated 1.11.2011 reads:-

© @) W giERe AR @t aren R gartae desm
3B Rl/ el FpoE filde sftew/ @stad gen dEt| goraE
faaronel qeerEet At @, e, a3 Al @ S
StateeTt fidad wven Aga.”

From para 24 of the aforesaid G.R it is seen that A.C.Rs
of Group ‘A’ officers are to be kept in two copies only.
However, for P.Is and A.P.Is, D.G.P’s letter dated
2.5.2012 provides for 3 copies of the ACRs to be kept.
One of the copies is to be kept by the Reviewing Officer.
G.R dated 26.4.2012 issued by the Home Department
speaks of Schedule ‘B’ to that Schedule. However,
Schedule ‘B’ is actually not placed on record. It is,
therefore, not clear who is the Accepting Authority for

P.Is and A.P.Is. However, in the present case, para 11 of
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G.R dated 1.11.2011 assumes importance as ACRs of
both the Applicants record that their integrity was found
to be doubtful. This para does not talk of ‘Accepting
Officer’. It talks of officer senior to the officer, who keeps
the record of the ACRs. It is already stated by the
Respondents that as per letter dated 2.5.2012, one copy
of ACR of P.S.I, A.P.I and P.I is kept by Director General
of Police. In my view, the adverse entry regarding
integrity of these officers can be entered only with the
approval of the next higher authority, i.e. the State
Government. To show that such approval was obtained,
an entry to that effect will be required. In any case the
decision to write adverse entry in this column cannot be
let to Reporting or Reviewing Officers. In column no. 12
of ACRs of the Applicants for 2012-13, entries have been
made by the Reporting Officer, who is not authorized to
make such adverse entries about integrity. These entries

are unauthorized and cannot be sustained.

8. Coming to other adverse entries including the
overall grading, para 35, of G.R dated 1.11.2C.1,
provides that on the representation against entries in

ACRs which may adversely affect promotional prospects,

decision has to be taken by the Head of Department, in
case of non-gazetted employees, while for a gazetted
officer, the decision is required to be taken at the
Government level. In the present case, A.P.I is a non-

gazetted officer, as per the Maharashtra Civil Services
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(Revised Pay) Rules, 2009, while P.I is a gazettqiofﬁcer. w

Though the Applicant in O.A no 281/2015 claims that as
per exception to Rule 2(20) of the Maharashtra Civil
Services (General Conditions of Services) Rules, 1981, a
Group B’ officer, who is appointed by Head of
Department or Head of office are tc be treated as a
Gazetted Government servant. So A.P.I is appointed by
the D.G.P, who is Head of Department, & is to be treated
as a Gazetted Officer. This claim has not been accepted.
It is seen that this issue does not need any adjudication
as the Maharashtra Civil Services (Revised Pay) Rules,
2009 clearly mention that A.P.I is a non-gazetted post.
There is no dispute about the fact that the post of Police
Inspector is a Gazetted post. As such, representation
against adverse entries, which may adversely affect
promotional prospect of an A.P.I are required to be
decided by the Head of Department, i.e. D.G.P, while for
Police Inspector, the representation has to be decided by
the State Government. It is an admitted fact that overall
grading of ‘B’ (average) and other adverse remarks will
adversely affect the promotional prospects of officers of
the level of A.P.I (next promotion to the post of P.I, a
Group ‘A’ post) and P.I (next promotion to the post of
A.C.P). It was, therefore, necessary to consider the
representations of the Applicants at the level of
D.G.P/State Government level. However that was not
done. In case of the Applicant in O.A no 281/2015, his

representation was rejected at the level of the

\
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Commissioner of Police, while in the case of the Applicant
in O.A no 282/2015, the representation was rejected at
the level of D.G.P. This is in violation of provision of para
35 of the G.R dated 1.11.2011.

0. Now the issue of the alleged changes in ACRs
of the Applicants for the year 2012-13 is examined. Para
26 of the G.R dated 1.11.2013 reads as follows:-

RE. DN HHA-A/3MMEw-Ald JMusta pa [@fEd @ sas @R
TE ABWD WG (TeW-R) Sisal 3Pgel AEEAR AR DHRIAE
3@LAD JFE. etdciienat AHEew1-A@ IgaIe gatdatiena dwa et 99 A
21 3 ATHORAE! A ed NMDI-AHS TeaEd. AUl dadt ok d
3MEAc ABAA Recleell FastioR Blesoiyde a auelicar HEaat s,
3 3Meoe i 3EAE Jald Uicdeet/gafdeica Siiimb-aids Jed
ez Ra teadd. RAEUHA JNuEd JEaE gl ScIEaR
A DIURE! FTRER R TIBAl AUR M6t al d DAt BT AR AL,
ATAR JTHON 3HTB1-ATe Blsotigded @al sad.

It is clearly mentioned that no changes in ACR can be
made, once it is written and reviewed. In the present
case, learned Presenting Officer has made available the
ACR Dossiers of the Applicants kept in the office of
Commissioner of Police, Mumbai for my perusal. The
Applicant in O.A no 281/2015 has obtained a copy of his
ACR for the year 2012-13 under R.T.I, which is at
Exhibit-A, page 27 of the Paper Book. It is seen that his
Self Assessment in Part-3 is dated 24.5.2013. It is
accepted by the Reporting Officer on the same date on
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24.5.2013. The Applicant has produced ‘Original Copies’
received by him under R.T.I. It is seen that three copies
of ACRs have different entries, e.g in column (8), in one
copy grading is ‘Good’, while in two other copies it is
‘Average’. In one copy, at column no. 1, it is recorded
Fowpta &  3g © while in two other copies, that columns left
blank. The column 12, the earlier entry is scored off and
‘swaies ' is entered in all the three copies. The Reporting
Officer has signed on 23.5.2013, while self assessment is
dated 24.5.2013. The Reviewing officer has not put any
date on which he reviewed the ACR. All these facts, leave
a doubt that the entries in all the three copies were not
written at the same time. At least, it can be said that
the ACR were written in a most casual and careless

manner.

10. As regards the Applicant in O.A no 282/2015,
there is no self assessment by the Applicant himself in
the copy of ACR for 2012-13 kept in the office of the
Commissioner of Police, Mumbai. However, in the copy
of ACR at Exhibit ‘A’, (page 24 of the Paper Book), it is
mentioned that some paper was affixed. Part 3, Self
Assessment of the Applicant, is written on 15.4.2013
which is accepted by the Reporting Officer on 16.5.2013.
Now, this discrepancy in the copy given to the Applicant
which i1s at page 24-18 of the copy book and other copy
at page 28-31 of the Paper Book is not explained by the
Respondents. It is quite clear that the Original ACR form
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of the Applicant was later changed and a different copy of
ACR was kept in the record of the Respondent no. 1.
This is in gross violation of all norms, and the provision
of G.R dated 1.11.2011. It is quite clear that ACRs of the
Applicants for the year 2012-13 were tampered with.
Provisions of paras 11, 26 and 35 have been grossly
violated while writing their ACRs. The Applicants are,
therefore, eligible to get reliefs sought by them in these
Original Applications.

11. In O.A no 281/2015, adverse remarks dated
23.5.2013 in the ACR of the Applicant for 2012-13 are
ordered to be expunged. Orders dated 13.2.2015 and
11.3.2015 are also quashed and set aside. In O.A no
282/2015, adverse remarks dated 16.5.2013 in the ACR
of 2012-13 of the Applicant are ordered to be expunged.
Orders dated 18.3.2015 and 9.3.2015 are also quashed
and set aside. These Original Applications are allowed

accordingly with no order as to costs.

7
Sd/- \/(/
(Rajiv Agarwal)
Vice-Chairman
Place : Mumbai
Date : 31.08.2016

Dictation taken by : A.K. Nair.
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